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the Bessemer & Lake Erie Railroad, the Duluth, Missabe and Iron Range Railway, as well as the
Pittsburgh Conneaut Dock Company. This transaction, among other things, allowed CN to close
an ownership gap in Duluth, Minnesota and further enhance 1ts Western Canada to Chicago
routings. The Surface Transptlartatlon Board did not prepare an environmental impact statement
in connection with any of the above-listed transactions. The Board has not evaluated the
cumulative effect of these transactions since SEA preparcd an EA in 1999 as part of CN's
acquisition of the Ilinois Central Railroad.'™

In addition, SEA must examine the effects of the proposed acquisition of the Dakota,
Minnesota & Eastern Railroad Corporation (“DM&E™) and the lowa, Chicago & Eastern
Raulroad Corporation (“IC&E™) by Canadian Pacific Railway Corporation (“CP"). DM&E's
construction into the Powder River Basin is more than foreseeable - it is 4 virtual certainty. It1s
imperative that the Board now consider the cumulative eftect of the prior CN transactions listed

above and of the movement of DM&E PRB coal traffic over the IC&E and/or CP lines in

connection with the Proposed Action.'*

18 See Canadian National Railway Company, Grand Trunk Corporation, and Grand Trunk
Western Railroad Incorporated — Control - lllinors Central Corporation, lllinots Central
Railroad Company, Chicago. Central and Pacific Railroad Company, and Cedar River
Railroad Company, STB Finance Docket No. 33556 (STB served May 21, 1999) (Decision
No. 37).

1% See 40 CF.R § 1508.7 (requiring an environmental impact statement to consider

“rncremental impact of the action when added to other past...actions™); Habitat Educ Center
v. Bosworth, 363 F_Supp.2d 1090, 1098 (E D. Wis. 2005) (1nvalidating an EIS where the EIS
failed to include any evidence that the agency had considered five other approved timber
projects in the area), Idaho Conserv. League v. Bennett, 2005 WL 1041396 at *5 (D. Idaho
2005) (invalidating an environmental assessment because of the “failure...to discuss in
sufficient detail the connection between prior activities and the current project, which 14
cntical to understanding what alternatives may produce the lcast cnvironmental harm while
still meeting project goals™); Council on Environmental Quality, Considering Cumulative

Effects at 8, available at http://www.nepa.gov/nepa/ccenepa/sec L.pdf (“Repeated actions may

cause effects to build up through simple addition .and the same or different actions may
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CONCLUSION

Based on the foregoing, Barrington respectfully submuts that the only reasonable option
available to SEA in this case is to recommend the No-Action Alternative. It is clear that the
Proposed Action has virtually no public benefits, will preduce significant environmental harms,
and that CN could achieve many of its objectives (which benefit CN only) by adjusting the way
that it operates trans in and through Chicago. It is also clear that it would be impossible to
adcquately mitigate the adverse impacts of the Proposed Action.

If SEA does anything other than recommend the No-Action Alternative, then it must
revisc and recirculate the DEIS because: (1) SEA failed to independently scrutinize and define
the Purpose and Need, failed to identify, rigorously explore, and objectively evaluate all
reasonable alternatives; (2) the environmental mitigation is grossly inadequate and not described
with sufficient detail to allow affected communities and individuals to assess the impact of the
Proposed Action; (3) the DEIS analysis of safely, transportation, environmental justice, energy,
air quality and climate, noise and vibration and biological resource impacts is so individually and
collectively flawed that it precludes mcaningful analysis; and (4) the DEIS fails to analyze the

indirect and cumulative effect of the Proposed Action

produce effects that imteract to produce cumulative effects greater than the sum of the
effects™).
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CERTIFICATE OF SERVICE

I hercby certify that on September 30, 2008, I caused the foregoing Village of
Barrington’s Comments to the Draft Environmental Impact Statement to be served via first
class mail, postage prepaid, or by a more expeditious method of delivery on all parties of record

and on the following:

Paul A. Cunningham

Harkins Cunningham LLP
1700 K Street N.W., Suite 400
Washington, D.C. 20006-3804

Secretary of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

Attorncy General of the United States
c/o Assistant Attorney General
Antitrust Division, Room 3109

U.S Department of Justice

950 Pennsylvania Avenuc, N.W.
Washington, D.C. 20530-0001

Bkl 5.

Brendon P. Fowler
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