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in comparison to water vapor and clouds. The DEIS also states that "concerns expressed in

recent years are that mankind's emissions of greenhouse gases may warm the climate, possibly

affecting precipitation patterns as well."115

The DEIS* dismissive approach to climate change is out-of-date and out of step with the

position of the U.S. Government and overwhelming, worldwide scientific consensus."6

President George W. Bush recently pronounced that "the United States takes this issue seriously"

and would be supporting the goal of reducing greenhouse gas emissions by 50 percent by

2050.117 There have been a scries of intensive and extensive analyses conducted by the

Intergovernmental Panel on Climate Change ("IPCC"), (the scientific body tasked by the United

Nations to evaluate the risk of human-induced climate change), the United States Climate

Change Science Program ("USCCSP"), and many other government, non-government

orgam/ation, and industry-sponsored programs. The IPCC recently asserted that "[m]ost of the

observed increase in global average temperatures since the mid-20th century is very likely due to

115 DEIS, 4.9-31 (emphasis added).

116 Courts have also recognized the importance of regulating GHGs. See, e.g., Center for
Biological Diversity v. National Highway Traffic Safety, 538 F.3d 1172, 1179 (9th Cir 2008)
("Petitioners' evidence demonstrates, overwhelmingly, the environmental significance of
CO2 emissions and the effect of those emissions on global warming. How NHTSA can, on
remand, prepare an EA that takes proper account of this evidence and still conclude that the
2006 Final Rule has no significant environmental impact is questionable."); Mid States
Coalition for Progress v. STB, 345 F.3d 520,550 (8th Cir. 2003) (irresponsible for Board to
approve transaction without considering potential increased sulfur dioxide emissions).

117 "U.S. Prepared To Cut Greenhouse Emissions," CNN (September 28,2007) (available at
http://www.cnn.com/2Q07/POLITICS/09/28/bush.climate/mdex.htmll: "Division at G-8 Over
Climate Goal," NY Times (July 10,2008) (available at
httD://www.nvtimcs.com/2008/07/10/science/earth/1 Oclimate.html?hp^
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1 I It
the observed increase in anthropogenic greenhouse gas concentrations". In light of these

statements, the DEIS's lack of emphasis on the greenhouse gas emissions issue is alarming.

What little consideration the DEIS does give to the issue is also incorrectly applied. The

DEIS claims that "[a] brief discussion of climate change effects from related projects is included

in [section 5.5.1] "119 However, in the cumulative impacts chapter, the DEIS merely re-states the

direct emissions of carbon dioxide that would be caused by the proposed transaction under the

original and revised estimates for fuel use.120 There is no attempt made to analyze the

"incremental impact of the action when added to other past, present, and reasonably foreseeable

future actions ..."I21

Furthermore, the calculation of carbon dioxide emissions associated with the proposed

transaction appears to have been based on gallons of gasoline equivalent. Since the actual

impacts would be due mainly to the combustion of diesel fuel, which produces greater GHG

emissions, the analysis should have based the calculation on the forecast amount of diescl fuel.

7. Noise and Vibration

The scope of the noise analysis in the DEIS is inconsistent with the Board's regulations

and therefore the DEIS fails to provide full disclosure of potential noise impacts to the public.

The noise analysis in the DEIS makes numerous unsupported statements and conclusions The

118 IPCC AR4 WGI SPM Report (2007), Summary for Policy Makers, p. 10 (available at
hup://ipcc-wg 1 ucar.cdu/w a 1 /wti 1 -report.html.) The IPCC uses standard terms to "define the
likelihood of an outcome or result where this can be estimated probabilistically". The term
"very likely/' cited in italics above and elsewhere in this section, corresponds to a >90
percent probability of an occurrence or outcome, whereas the term "likely1" corresponds to a
>66 percent probability.

119 DEIS, 4.9-31.

120 DEIS, 5-26.

121 See 40 CFR 1508.7.

-66-



BARR-6

conclusion of the DEIS on noise, that there will not be significant adverse noise impacts, is based

on adding noise reductions in one area to noise increases in another area. This is grossly

unreasonable and, not surprisingly, unprecedented in the field of environmental noise analysis.

Without any feasibility and cost analysis, SEA used a 70/+S DNL criteria. These criteria were

developed specifically for the noise contour layout, track network, and site-specific density of

housing in the Conrail proceeding, and there is no reason to expect the same criteria would apply

to another project where all of those factors are different by definition. SEA's repetition and

application of those site-specific criteria here is arbitrary and un-scientific. SEA's noise model is

over ten years old, and SEA has used much more sophisticated modeling in the intervening years

to provide a more accurate prediction of affected receptors. There is no explanation for why

SEA reverted to using an antiquated noise model that was tailored specifically to the Conrail

proceeding.

a. Scope of Noise Analysis is Inadequate

The scope of the noise analysis in the DEIS is inconsistent with the Board's regulations.

The DEIS states:

On previous projects, SEA determined that quantifying noise-sensitive receptors in the
existing and Proposed Action 65 dBA Ldn noise contour would satisfy the Board's
requirements to determine noise effects (Board 1998a) Therefore, SEA's method to
determine potential noise effects from the Proposed Action, including both proposed
changes in rail line operations on the EJ&E Line, and proposed new connections, first
identified the EJ&E rail line segments that would experience an increase of three dBA
due to the redistribution of train traffic from CN subdivisions. On these segments, SEA
quantified the number of noise-sensitive receptors in the existing and Proposed Action 65
dBA Ldn noise contours.122

122 See DEIS at 4.10-2 (emphasis added).
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If (as in this case) the rail traffic thresholds in 49 C.F.R. § 1105.7(,eK5)(i) are met, the Board's

_ I Ol
regulations require noise analysis of the entire Proposed Transaction. Although the Board has

attempted to short-cut this analysis in the past by employing a 3 dBA increase criterion, EPA

was highly critical of the approach.124 EPA noted that full disclosure of noise impacts requires

showing the 65 DNL contours and affected receptors irrespective of the increase in noise.I2S The

same is true here. Since only areas with a 3 dBA increase were analyzed, the DEIS fails to

provide full disclosure of potential noise impacts to the public. Receptors should be counted

within the + 3 dBA contours, irrespective of the baseline noise level.

b. Noise Analysis Has Unsupported Conclusions

The noise analysis in the DEIS makes numerous unsupported statements and conclusions.

The DEIS states that "SEA ran noise models for 14 EJ&E rail line segments, six proposed

connections and five CN rail lines."126 However, the DEIS fails to provide detailed information

regarding the determination of receptors for the CN rail line. The DEIS states "[t]he number of

noise-sensitive receptors would decrease along all of the CN rail line segments for a total

decrease of 2,738 noise-sensitive receptors in the 65 dBA Ldn contour."127 This claim is made

throughout the DEIS, but no analysis is provided to substantiate it.128

121 See 49 C.F.R. § H05.7(e)(6).

124 See Office of Federal Activities comment letter, Richard Sanderson, Director, (Board served
February 2, 1998*) (Finance Docket No. 33388, Proposed Conrail Acquisition Final
Environmental Impact Statement* Volume 6 A, Finance Docket No 33388, May 1998).

125 Id.

126 $*? DEIS at 4. 10-3.

127 S«rDEISatES-18.

128 See DEIS at 4. 10-6.
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What little backup information there is on noise impacts does not help to cover for the

overall lack of support for SEA's conclusions. For example. Table 4.10-5 shows a net decrease

of 28 noise sensitive receptors within the DNL 65 contour for both CN-17 and CN-18, but Figure

2.2-1 shows an increase of train traffic on these lines from 1.8 to 2.0 trains per day.' y The DEIS

fails to provide an explanation for how an increase in train traffic results in a decrease in

affected noise sensitive receptors.

c. Noise Analysis lias Unreasonable Aggregation

The DEIS makes an unreasonable conclusion regarding overall noise impacts. It states

that:

The net effect of noise associated with the Proposed Action is an increase of 258 noise-
sensitive receptors that are predicted to experience an Ldn of 65 dBA or greater. This
increase equates to roughly one additional affected receptor per mile of rail line
associated with the Proposed Action. In this context, SEA does not consider the overall
increase in the number of receptor* affected h\ noise associated with the Proposed
Action to constitute an adverse environmental impact.™

The concept of noise reductions in one area and noise increases in another areas in effect

canceling each other out is not standard in the field of environmental noise analysis. It is akin to

saying sticking your hand in a pot of boiling water will not hurt if you have your other hand in

ice water. There will be thousands of new receptors that experience noise levels in excess of 65

DNL, a level which would require entire home sound insulation on an airport project.131

129 See DEIS at 2-18 and 4.10-6.

130 See DEIS at 4.10-7 (emphasis added). See also DEIS at 4.10-29 ("SEA concludes that the
magnitude of the net increase in noise-sensitive receptors that would be exposed to an Ldn of
65 dBA or greater due to the Proposed Action does not constitute an adverse environmental
effect.").

131 See, e.g.. Final EIS for the Expansion of Flying Cloud Airport, Eden Frame, Minnesota -
Federal Aviation Administration (June 2004).
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SEA used a 70/+5 DNL cntena and suggests that other agencies have done the same.

The DEIS says "SEA evaluated noise mitigation criteria enacted by other Federal agencies."'132

No such agencies arc cited and Harrington is not aware of any federal agencies employing the

70/+5 DNL cntena. As previously noted, these cntena were developed for specifically for the

noise contour layout, track network, and site-specific density of housing in the Conrail

proceeding, and there is no reason to expect the same criteria would apply to another project

where all of those factors are different by definition. Applying these criteria to the Proposed

Action without performing rigorous feasibility and cost analysis is arbitrary and un-scientific.

8. Biological Resources

SEA has inappropriately reached the conclusion that the Proposed Action is "not likely to

adversely affect1' the Mine's emerald dragonfly, Karnerblue butterfly, and Eastern prairie fringed

orchid. SEA apparently reached this conclusion without performing field surveys of potential

habitat and without obtaining substantive input from the USFWS. Instead, SEA merely relies on

"mitigation" consisting of future surveys for these species. In addition, the DEIS fails to analyze

potential impacts to the Indiana bat, despite USFWS expressing concern over potential impacts

to this endangered species. By failing to adequately analyze potential effects on these species,

and failing to disclose potential taking of threatened or endangered species to the public and the

decision-maker, SEA has violated Section 7 of the Endangered Species Act and NEPA.

Section 4.11 states that only three ESA listed species could potentially be affected by the

proposed action: 1) Hme's Emerald dragonfly, 2) Karner blue butterfly (IN location), and 3)

Eastern prairie fringed orchid (at Proposed Griffith Connection, IN).133 However, the USFWS

132 See DEIS at 4.10.14.

133 DEIS, at 4.11-1 and Table 4.11-4. .
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field office responsible for the Illinois portion of the project informed SEA during the scoping

process that it is concerned not only for the Mine's Emerald dragonfly, but also for the Eastern

prairie fringed orchid l34 However, the DEIS docs not address concerns the USFWS expressed

regarding the Eastern prairie fnnged orchid in the West Chicago Prairie, which is adjacent to the

west side of rail segment EJE-12 (and is projected to carry an additional 19 trains per day). The

USFWS specifically stated it was concerned that the following impacts could affect the Eastern

prairie fringed orchid in West Chicago Prairie: 1) sedimentation caused by increased vibration

of addition train traffic, 2) contamination of surface waters and groundwaler from freight cars

transporting chemicals, and 3) hydrological changes in wetlands caused by increased railroad

activities.135 Furthermore, the USFWS stated that "the combined effects of these impacts could

lead to decreased water quality and increased competition from invasive plant species.'*

In addition, the DETS also indicates that Mead's milkweed has been documented in the

West Chicago Prairie and the Vermont Prairie Nature Preserve along segments of track that arc

proposed to have increased train traffic l% Even though the USFWS letter did not indicate the

presence and locations of these species, the concerns it had with the Eastern prairie fringed

orchid in West Chicago Frame would apply to these species and should be addressed. The DEIS

does state in Section 6.3.11.3 that the "applicant shall survey all suitable habitats potentially

impacted by the construction activity for Federal- and state- listed threatened or endangered plant

species*' and must consult with the appropriate Federal and state agencies if any plants are

located in construction areas. However, this mitigation measure does not address the potential

134 See Letter from U.S. Fish and Wildlife Service, Chicago Ecological Services Field Office,
STB Finance Docket No. 35087 (STB filed February 8,2008) (EI-6250), at 2-3.

'* Mat3.

116 DEIS, Sections 3.11.8 1 and 3.11.6.4.
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effects to plants outside of construction areas as outlined in the USFWS letter mentioned above.

Increased rail traffic could affect these plant species as indicated by USFWS. Therefore, SEA

has violated Section 7 of the Endangered Species Act by not surveying potential habitat and

failing to consult (informal or formal) with the USFWS

The USFWS Bloomington, Indiana Field Office also commented on the Indiana portion

of the proposed project in a letter dated 12 February 2008, in which it indicated that <k[t]hcre arc

a large number of significant nature preserves and other natural areas adjacent to or in the

vicinity of the EJ&E rights-of-way within-Indiana."137 One of the concerns raised in that letter,

also not addressed in the DEIS, is the potential impact of the project on the federally endangered

Indiana bat.138 USFWS states that suitable summer maternity habitat may occur along the

floodplain of the Little Calumet River, which is crossed by the rail just north of Griffith, IN.139

There is no mention of the Indiana bat in the DEIS. As the USFWS has concerns about this

species, those concerns should be acknowledged and addressed. If there is habitat or species

present in the area, the effects of increased rail traffic could disrupt the behavior of the species.

This could be un impact that would require formal or informal consultation with the USFWS

depending on the magnitude of impact.

Similarly, Section 4.11.3.1 of the DEIS states that the increase in rail traffic along

Segment 9B (from 18.5 to 42.3 trains per day) could increase the risk of collisions with the

Hme's Emerald dragonfly, but then goes on to stale that the increase in rail traffic is "not likely

137 See Letter from Fish and Wildlife Service, Bloomington Field Office, STB Finance Docket
No. 35087 (STB filed February 12, 2008) (EI-5924), at 2.

138 Id. at 3.

139 Id.
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to adversely affect the species*' with appropriate mitigation.141' There is no additional

information provided to support this determination. The term "not likely to adversely affect'1 as

defined by the Endangered Species Act would require informal consultation with the USFWS,

which typically requires a Biological Assessment to be written by the proponent agency,

followed by a Biological Opinion written by the USFWS. Regardless of the mitigation measures

presented in Chapter 6, informal consultation with the USFWS on this issue would need to be

initiated followed by a Biological Opinion from the USFWS that would determine whether there

would be any jeopardy to the continued existence of the species. SEA would have to show that

the impact from increased rail traffic would be insignificant and/or discountable to the Hine's

Emerald dragonfly. Again, the DEIS contains no information suggesting that formal or informal

consultation has been initiated on this issue. Failure to conduct informal or formal consultation

with the USFWS over potential impacts to the Mine's Emerald dragonfly and present the findings

in the DEIS has precluded the public's ability to comment and has violated NEPA by failing to

fully disclose potential impacts.

Section 4.11.3.1 also states that the project is "not likely to adversely affect" the Karner

blue butterfly and that collisions with trains due to increased rail traffic could increase.141 The

DEIS then states that the risk of this would be "slight since the butterfly is not a strong flier and

only tends to travel short distances.'*'42 Again, staling that increased rail traffic would "not likely

adversely affect" the species would require informal consultation with the USFWS. The DEIS

140 DEIS, 4.11-8.

141 Id.

142 W.,4.11-9.
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contains no information suggesting thai formal or informal consultation has been initiated on this

issue.

The DEIS states that Eastern prairie fringed orchid (a Federally-listed threatened species)

has the potential to occur at the proposed Griffith Connection, and that SEA has determined that

the construction of the connection will not likely adversely affect the species because of

mitigation measures in Chapter 6.14' If there is potential for the plant to be in this location, and a

survey has not been completed yet, it is unreasonable to make a determination that the

connection will not likely adversely affect the species. If the species is present, SEA would have

to consult with the USFWS and enter formal or informal consultation depending on the effects

determination that would be presented in a Biological Assessment. The DEIS contains no

information suggesting that a survey has been performed or whether formal or informal

consultation has been initiated on this issue.

With regard to the Karncr blue butterfly (a Federally-listed endangered species), the

DEIS again states that it has the potential to occur at the proposed Ivanhoe Connection, and that

SEA has determined that the construction of the connection will not likely adversely affect the

species because of mitigation measures in Chapter 6.l44 If a survey has not been completed yet,

it is again unreasonable to make a determination that the connection will not likely adversely

affect the species. If Karner blue butterfly habitat is present, SEA would have to consult with the

USFWS and enter formal or informal consultation depending on the effects determination that

would be presented in a Biological Assessment. Again, the DEIS contains no information

143 /</., 4.11-17. According to the DEIS, a plant survey would be completed before construction
begins. DEIS, 6-25.

144 DEIS, 4.11-18.
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suggesting that a survey has been performed or whether formal or informal consultation has been

initiated on this issue.

C. By Not Studying CN's Likely Build-Out Of The FJ&E Line, The DEIS
Failed To Properly Analyze An Important Indirect and Cumulative Effect Of
The Proposed Transaction

SEA's three separate capacity analyses indicated that the EJ&E Line will be immediately

at maximum capacity under the Operating Plan and upon completion of Applicants' proposed

construction projects.145 SEA's own data indicates that 37,500 rail cars currently travel through

Chicago every day. That number is expected to increase to 67,000 per day by 2020, as "demand

for freight rail service through Chicago is expected to nearly double."'146 The additional traffic

will need to go somewhere. Yet the DEIS fails to consider the foreseeable - indeed almost

certain - additional track construction that CN will undertake on the EJ&E Line to accommodate

traffic growth.

According to Applicants, CN is "primarily ... seeking the acquisition and control

authority to serve its existing rail traffic more efficiently" by routing traffic over the EJ&E.147

SEA therefore was required to assess the impact of the diversion of traffic onto the EJ&E Line,

and consequently the reasonableness of Applicants' proposed truin volumes over the EJ&E

Line.148 In assessing the reasonableness of the train counts provided in the Operating Plan, SEA

initially performed a "constraint" or "bottleneck" analysis, which is predicated on the concept

145 Applicants propose to construct approximately 19 miles of double-tracking on the main line,
construct 6 new tracks totalling approximately 5 miles to connect the EJ&E Line to
Applicants* existing lines and the lines of other railroads, and to install new signaling
systems or modify current systems DEIS 4.1 -11; 2-28.

146 5«vDEIS3.1-3.

147 DEIS 2-21; 4.1-3.

148 DEIS 4.1-5.
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that the number of trains that can operate over ihe most constrained or bottlenecked portions of

the EJ&E Line caps the effective number of trains that can operate on the remainder of the

line.149 SEA's bottleneck analysis of what it determined to be the most constrained portion of

the EJ&E Line (an 11-mile segment between Walker and Joliet) indicated that, if approved,

Applicants' Operating Plan would immediately "consume all or nearly all of the mam line

capacity at this bottleneck/'150

SEA then performed two alternate traffic capacity analyses, a Line Occupancy Index

f TOD assessment and a Rail Traffic Controller ("RTC") analysis. SEA's LOI determination,

which assesses the ratio between theoretical maximum line capacity and actual train use,

"confirmed SEA's findings in the bottleneck analysis ... that under the Proposed Action there

would be several segments ... that would operate at or near capacity.'*151 Indeed, although a LOI

of 70% indicates "the rail segment has exceeded its practical capacity," SEA's analysis showed

that at least four significant segments would have LOIs approaching the theoretical maximum of

100%.152 SEA "therefore concluded that the Applicants' Operating Plan would consume nearly

all of the mam line capacity on the EJ&E rail line, after Applicants1 constructions were

completed."153

Similarly, the RTC analysis, which is based on an industry-standard dispatching model,

indicated that "trains would experience major delays at several locations along the EJ&E rail

149 DEIS 2-22; 4.1-5.

150 DEIS 4.1-26.

151 DEIS 4.1-30.

152 DEIS, Appendix B, Attachment B4, p. 14.

153 id.
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line" and "the addition of more trains would serve only to increase those delays and further

reduce the efficiency of the system."154 The RTC analysis therefore further confirmed that under

the Operating Plan "the EJ&E rail line would be operated at or very near to capacity, and that

there is little, if any, room for growth in the anticipated daily tram volumes."'155

Thus, each of SEA's three separate capacity analyses indicated that the EJ&E Line will

be immediately at maximum capacity under the Operating Plan and upon completion of

Applicants' proposed constructions. The EJ&E Line will not be able to accommodate any

further trams or future traffic growth without additional capacity improvements.

CN's traffic will grow. As noted above, between now and 2020, the "demand for freight

rail service through Chicago is expected to nearly double."156 As previously discussed, traffic

through PPR to and from Memphis and the Midwest by way of Chicago continues to grow, and

PPR's own representatives estimate the Port's capacity could be as high as 700,000-800,000

TEUs without the additional expansion Phases already planned for the facility. At least some of

the new traffic will be routed over the EJ&E Line, and some will be forced back into Chicago

due to the near or at-capacity use of the EJ&E Line.157 Yet the DEIS fails to consider the

154 DEIS 4.1-33.

!" DEIS 4.1-33. As elsewhere in the DEIS, SEA based its RTC analysis primarily on trains
with a length of 6,321 feet. DEIS 4.1-33. The anticipated length of CN trains is actually
7,623 feet, but SEA also included in its averaging calculation certain shorter existing EJ&E
trains with a length of 2,509 feet. DEIS, Appendix B, Attachment B4, p.3 Similar tram
lengths were used in the other capacity analyses. DEIS 4.1 -28 (LOI analysis assumed
average length of 6,321 feet, with six trains at 10,000 feet and remainder "commcnsuratcly
shorter"). The addition of just a few 10,000 foot trains to the analysis resulted in a dramatic
increase in anticipated delay ratios DEIS 4.1 -33, Table 4.1 -2 (Case No. #3).

156

157 SEA analyzed the impacts of national rail traffic trends and growth on Chicago and the EJ&E
Line. See DEIS 4,1-16, 17. SEA's conclusion that national growth trends would not affect
the EJ&E system primarily because the traffic flows are of an "east-west" orientation while
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foreseeable - indeed almost certain - additional track construction that CN will undertake on the

EJ&E Line to accommodate traffic growth.

SEA needs to revise the DEIS with a full analysis of the environmental impact of CN's

reasonably foreseeable capacity improvements on the EJ&E Line, including a full double-

tracking of the entire line.

D. The DEIS Fails to Consider the Cumulative Impact of the Proposed Action
as Combined with Other National and Regional Rail Transactions by CN
and Others

It is important to again note that the Proposed Action does not exist in a vacuum. Over

the past decade, CN has engaged in a series of rail transactions that have combined to greatly

consolidate and strengthen its regional, national, and international infrastructure. The Proposed

Action is merely another step in CN's overarching strategic growth plan, and the cumulative

impacts of the Proposed Action when combined with CN's other transactions must also be

considered.

Specifically, in 1998 Canadian National purchased the Illinois Central Railroad, a Class

II railroad, and connected its existing lines across all of Canada with a line from Chicago to New

Orleans. In 2001, CN purchased the Wisconsin Central Railroad, another significant regional

Class II carrier, which gave CN a network of rail lines encircling Lake Superior, Lake Michigan

and Lake Huron and enhancing CN's connections between Chicago and Western Canada. In

2004, CN acquired Great Lakes Transportation, the owner of two more regional Class II carriers,

the EJ&E is primarily situated for north-south transportation vastly oversimplifies the issues.
Id. Without considering the fact that the EJ&E Line will be already operating at maximum
capacity, SEA cannot have accurately considered the impacts increased national rail traffic
will have on Chicago and the EJ&E arc. The EJ&E will not be able to handle anv overflow
traffic or re-routings without additional construction work. This guarantees that any increase
in east-west or other traffic will have no alternative but to move through downtown Chicago,
including some of the five subdivisions CN instead claims would see increased capacity as a
result of the Proposed Action.
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the Bessemer & Lake Eric Railroad, the Duluth, Missabc and Iron Range Railway, as well as the

Pittsburgh Conneaut Dock Company. This transaction, among other things, allowed CN lo close

an ownership gap in Duluth, Minnesota and further enhance Us Western Canada to Chicago

routings. The Surface Transportation Board did not prepare an environmental impact statement

in connection with any of the above-listed transactions. The Board has not evaluated the

cumulative effect of these transactions since SEA prepared an EA in 1999 as pan of CN's

acquisition of the Illinois Central Railroad.1™

In addition, SEA must examine the effects of the proposed acquisition of the Dakota,

Minnesota & Eastern Railroad Corporation ("DM&E") and the Iowa, Chicago & Eastern

Railroad Corporation ("IC&E") by Canadian Pacific Railway Corporation ("CP"). DM&E's

construction into the Powder River Basin is more than foreseeable - it is a virtual certainty. It is

imperative that the Board now consider the cumulative effect of the prior CN transactions listed

above and of the movement of DM&E PRB coal traffic over the IC&E and/or CP lines in

connection with the Proposed Action.159

• £A ^^ ^^

See Canadian National Railway Company, Grand Trunk Corporation, and Grand Trunk
Western Railroad Incorporated - Control - Illinois Central Corporation, Illinois Central
Railroad Company, Chicago, Central and Pacific Railroad Company, and Cedar River
Railroad Company, STB Finance Docket No. 33556 (STB served May 21, 1999) (Decision
No. 37).

159 See 40 C F.R § 1508.7 (requiring an environmental impact statement to consider
"incremental impact of the action when added to other past... actions'*); Habitat Educ Center
v. Bosworth, 363 F.Supp.2d 1090,1098 (E D. Wis. 2005) (invalidating an EIS where the E1S
failed to include any evidence that the agency had considered five other approved timber
projects in the area), Idaho Conserv. League v. Bennett, 2005 WL 1041396 at *5 (D. Idaho
2005) (invalidating an environmental assessment because of the "failure.. .to discuss in
sufficient detail the connection between prior activities and the current project, which is
cntical to understanding what alternatives may produce the least environmental harm while
still meeting project goals"); Council on Environmental Quality, Considering Cumulative
Effects at 8, available at httD://www.nepa.gov/ncna/ccenepa/secl.pdf ("Repealed actions may
cause effects to build up through simple addition .and the same or different actions may
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CONCLUSION

Based on the foregoing, Barrington respectfully submits that the only reasonable option

available to SEA in this case is to recommend the No-Action Alternative. U is clear that the

Proposed Action has virtually no public benefits, will produce significant environmental harms,

and that CN could achieve many of its objectives (which benefit CN only) by adjusting the way

that it operates trains in and through Chicago. It is also clear that it would be impossible to

adequately mitigate the adverse impacts of the Proposed Action.

Tf SEA does anything other than recommend the No-Action Alternative, then it must

revise and rccirculale the DEIS because: (1) SEA failed to independently scrutinize and define

the Purpose and Need, failed to identify, rigorously explore, and objectively evaluate all

reasonable alternatives; (2) the environmental mitigation is grossly inadequate and not described

with sufficient detail to allow affected communities and individuals to assess the impact of the

Proposed Action; (3) the DEIS analysis of safety, transportation, environmental justice, energy,

air quality and climate, noise and vibration and biological resource impacts is so individually and

collectively flawed that it precludes meaningful analysis; and (4) the DEIS fails to analyze the

indirect and cumulative effect of the Proposed Action

produce effects that interact to produce cumulative effects greater than the sum of the
effects").
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Paul A. Cunningham
Harkins Cunningham LLP
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Washington, D.C. 20006-3804

Secretary of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

Attorney General of the United States
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Antitrust Division, Room 3109
U.S Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001
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